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Broker-Dealer SEC Regulatory Update

Broker-dealers face a tsunami of new regulations in 2024 and beyond. This paper highlights
recent rule making activity, soon to be effective regulations and provides an update on
significant outstanding proposals.

l. Final Rules Issued

Regulation National Market System (Reg NMS): Minimum Pricing Increments,
Access Fees, and Transparency of Better Priced Orders

On September 18, 2024, in a unanimous vote, the SEC approved a final rule that:
e Reduces the minimum pricing increments (tick size) from $.01 to $.005 for certain Reg NMS stock listed on
a national exchange regardless of venue. (Rule 612)

e Reduces access fee caps and requires national securities exchanges (NSE) to make fees and rebates
determinable at execution. NSEs must now set any volume thresholds or tiers based on volume achieved
for a period prior to the assessment of the fee or rebate. (Rule 610)

e Accelerate the implementation of the round-lot and odd-lot information definitions adopted in 2020 under
the Market Data Infrastructure Rules and amend the odd-lot information definition to require the
identification of the best odd-lot order.

Effective Date Rules 610, 612 Odd Lots

60 Days after Federal Register
Publication November 3, 2025 May 1, 2026

ll. Legal Challenges

Chevron Doctrine Overturned

Since 1984, courts have followed the “Chevron doctrine,” giving deference to regulating agencies to interpret gaps
and ambiguities in laws written by Congress. Proponents of the doctrine say it allows for those with technical
expertise and experience to help execute complex laws written by congressional representatives and their staff,
who may not have such know-how or the resources to do so. Others argue that the doctrine gives federal
bureaucrats excessive power. As a result of the June 28, 2024 U.S. Supreme Court ruling, administrating
agencies—including the SEC—will no longer receive deference, giving the courts a greater role in interpreting the
law and in the implementation thereof.

The Administrative Procedure Act (APA) governs how federal administrative agencies, such as the SEC, propose
and establish regulations. The APA requires that proposed and final rulemaking receives public notice in the
Federal Register, requires opportunities for public comment, and requires agency response.
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Attacking a particular securities regulation, by the SEC’s failure to comply with the APA, is already a common tactic
employed by attorneys. The ruling will only boost this legal approach to challenge rulings based on lack of proper
notice, non-consideration of all comments, final rules that are arbitrary and capricious, or rules exceeding the SEC'’s
statutory authority.

Forvis Mazars will continue to monitor these legal developments. Given the implementation time frame,
companies should begin to educate themselves on these new requirements.

lll. Enforcement Actions

Record-Keeping

On August 14, 2024, the SEC settled charges against 26 broker-dealers, investment advisers, and dually registered
broker-dealers and investment advisers for failures by the firms and their personnel to maintain and preserve
electronic communications. The firms have agreed to settle the SEC’s charges and pay $393 million in penalties
and have begun making improvements to their compliance policies and procedures to address these violations.

“As today’s enforcement actions against more than two dozen firms reflect, we remain
committed to ensuring compliance with the books and records requirements of the
federal securities laws, which are essential to investor protection and well-functioning
markets,” said Gurbir S. Grewal, director of the SEC’s Division of Enforcement. “Among
this group of firms, there are several that differentiated themselves by self-reporting
prior to the staff’s investigation, demonstrating once again the real benefits of proactive
cooperation.”1

Whistleblower Protections

On September 4, 2024, the SEC settle charges against an SEC registered broker-dealer and two investment
advisers (one SEC registered and one state registered) for impeding customers/clients from reporting securities
law violations to the SEC. The firms had asked 11 clients to sign confidentially agreements in order to receive
payments to compensate for losses caused by breaches of state or federal securities law. The order cited
provisions prohibited communications to the SEC unless the SEC first initiated an inquiry and provisions requiring
client representations that they had not reporting the dispute to the SEC and would forever refrain from such
reporting.

"“Twenty-Six Firms to Pay More Than $390 Million Combined to Settle SEC’s Charges for Widespread Recordkeeping Failures,” sec.gov, August
14, 2024.
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“Pure and simple, investors need to be able to report complaints or evidence of

wrongdoing to the SEC without impediment,” said Corey Schuster, Co-Chief of

the Enforcement Division’s Asset Management Unit. “We will continue to hold
firms accountable for putting roadblocks between us and their investors.”?

IV. Regulatory Agenda

The most recent reg flex agenda was published in July 2024 and lists expected rulemaking priorities through April
2025. Most items have been carried forward from the spring 2023 agenda. Legal challenges to recently issued final
rules, the Chevron Supreme Court decision, and the upcoming presidential election make it uncertain how much
might be accomplished. New additions to the Spring 2024 agenda are in bold.

Given that this is an election year, any final rules issued by the SEC after May would be subject to the
Congressional Review Act and subject to being overturned depending on voting outcomes.

Spring 2024 Reg Flex Agenda — Division of Trading & Markets

Planned Proposals Remaining Final Rules Planned

Single stock exchange-traded funds CAT data security
Regulation D improvements Clearing agency resilience
Regulation ATS modernization Exchange definition

Regulation best execution

Order competition
The SEC is not precluded from considering or
acting on any matter not included in the agenda,
and an agency is not required to consider or act Regulation SCI
on any matter that is included in the agenda.

Cybersecurity broker-dealers

Daily 15¢3-3 lockup
Predictive data
Security-based swaps reporting

NMS stock volume-based pricing

2“SEC Charges Broker-Dealer Nationwide Planning and Two Affiliated Investment Advisers with Violating Whistleblower Protection Rule,”
sec.gov, September 4, 2024.
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V. Final Rules on the Horizon
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A. 2024 Compliance Dates

1. Security-Based Swaps (SBSs) Execution
On November 2, 2023, the SEC issued a final rule that:

o Creates a regime for the registration and regulation of SBS execution facilities (SBSEFs).

e Addresses various issues relating to the “trade execution requirement” for SBSs.

o Addresses conflicts of interest at SBSEFs and national securities exchanges (NSEs) that trade SBSs.
e Promotes consistency between SBSEFs’ rules and the Securities Exchange Act of 1934.

Effective Date SBSEF Registration

February 13, 2024 August 13, 2024

2. Exemption for Certain Exchange Members

On August 23, 2023, the SEC adopted amendments to an exemption from Section 15(b)(8) of the Exchange Act
that requires any SEC-registered broker or dealer to become a member of a national securities association unless
the broker or dealer effects transactions in securities solely on an exchange of which it is a member. The Financial
Industry Regulatory Authority, Inc. (FINRA) currently is the only registered national securities association.

Exchange Act Rule 15b9-1 provides an exemption from §15(b)(8) to certain proprietary trading dealers that affect
securities transactions other than on an exchange where they are members. The amendments to Rule 15b9-1 set
forth narrower exemptions to enhance FINRA oversight of firms that trade securities proprietarily across markets.

Effective Date Compliance Date

September 6, 2023 September 6, 2024

B. 2025 Compliance Dates

1. Short Sales

On October 13, 2023, the SEC issued new Rule 13f-2 and updated the consolidated audit trail (CAT) to increase
market transparency on short activity on equity securities. Institutional investment managers must report certain
short sale-related data to the SEC monthly, 14 days after month-end. At the end of the following month, the SEC
would publicly report aggregate data about large short positions, including daily short sale activity for each
individual security.
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Resource: SEC Finalizes New Short Sale Disclosures

Effective Date RNSA Final Rules Regﬁgzm Pugg%'a‘;‘ss:ﬂgrata

January 2, 2024 January 2, 2025 January 2, 2026 Reports

2. Securities Loans Reporting

On October 13, 2023, the SEC approved new Rule 10c-1a to increase transparency in the securities lending
market by mandating disclosures for security lenders. This rule not only covers investment companies but also
banks, insurers, and pension plans. Only 12 pieces of data are required, but the implementation effort is
substantial.

Resource: SEC New Disclosures on Securities Lending

Public Aggregated
Reporting
April 2, 2025

Rule 13f-2
January 2, 2025

Effective Date
January 2, 2024

3. 144A Quotations

On November 30, 2022, the SEC issued a no-action letter stating that it will not bring enforcement actions under
the September 2020 final rule, Publication or Submission of Quotations Without Specified Information, for brokers
and dealers that publish or submit quotations for fixed income securities that meet certain criteria until January 4,
2025.

No Action Letter 144a Debt Securities

November 30, 2022 January 5, 2025

Resource: SEC Again Delays Broker-Dealer Quotation Rules for Fixed Income Securities

4. Clearing Agency Governance & Conflicts of Interest

On November 16, 2023, the SEC adopted rules to establish new governance requirements for all registered
clearing agencies, including requirements:

e For independent directors and for the composition of a registered clearing agency’s board of directors,
nominating committee, and risk management committee.

e To identify, mitigate, or eliminate conflicts of interest involving directors or senior managers and to
document such actions.

e For policies and procedures that obligate directors to report conflicts of interest.
e For policies and procedures for the management of risks from relationships with service providers for core
services.
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e For policies and procedures for the board to solicit, consider, and document the views of participants and
other relevant stakeholders.

Board Independence
February 5, 2025

Policies & Procedures
February 5, 2024

Effective Date
February 5, 2024

5. Treasury Clearing & Broker-Dealer Customer Protection Rule

On December 13, 2023, the SEC issued a final rule expanding the use of central clearing for U.S. Treasury
securities for secondary market transactions, including:

e Allrepurchase and reverse repurchase agreements collateralized by U.S. Treasury securities to which a
direct participant is a counterparty.

e All purchase and sale transactions of U.S. Treasury for direct participants who are acting as interdealer
brokers.

e All purchases and sales of U.S. Treasury securities between a direct participant and a registered broker-

dealer, government securities dealer, or government securities broker; a hedge fund; and a levered
account.

To address a jump in margin requirements resulting from increased central clearing, the proposal also would
update the broker-dealer customer protection rules to permit margin required and on deposit at a covered clearing
agency to be included as a debit item in the customer reserve formula, subject to certain conditions.

Risk Management, Customer
Protection, & Access
March 31, 2025

Cash Transactions
December 31, 2025

Repo Transactions
June 30, 2026

6. Dealer Definition

On February 6, 2024, the SEC approved updates to the dealer definition that will expand the scope of market
participants required to register with the SEC as dealers. The changes clarify “in the regular course of business”
and will capture roughly 40 principal trading firms, as well as private funds and even some cryptocurrency asset
trading. Absent an exception or exemption, in-scope entities must register with the SEC as a dealer, become a
member of a self-regulatory organization (SRO), and comply with federal securities laws and regulatory obligations.
The rule exempts SEC-registered investment companies.

Resource: SEC’s New Dealer Definition — Who's Now in Scope?

Effective Date Compliance Date

April 29, 2024 April 29, 2025
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7. Order Execution Disclosures
On March 6, 2024, the SEC issued a final rule updating order execution rules as follows:

e Expand the scope of entities subject to Rule 605 by requiring broker-dealers that introduce or carry
100,000 or more customer accounts, single-dealer platforms, and entities that would operate qualified
auctions to make available to the public monthly execution quality reports.

e« Amend the definition of “covered order” to include certain orders submitted outside of regular trading hours,
orders submitted with stop prices, and nonexempt short sale orders.

e Recategorize required information, including changing the order type categories and order size categories
to include fractional share orders, odd-lot orders, and larger-sized orders.

o Eliminate time-to-execution categories in favor of average time to execution, median time to execution, and
99th percentile time-to-execution statistics, each as measured in increments of a millisecond or finer.

e Amend the information required to be reported under the rule, including changing the realized spread
statistics to 15-second and one-minute realized spread and requiring new statistical measures of execution
quality that could be used to evaluate price improvement and size improvement for all order types,
additional price improvement statistics for market and marketable order types, and certain statistical
measures that could be used to measure execution quality of nonmarketable limit orders.

e« Make a summary report available.

Effective Date Compliance Date

June 14, 2024 December 12, 2025

C. 2026 Compliance Dates

1. Regulation S-P, Privacy of Consumer Information

On May 16, 2024, the SEC issued a final rule updating Regulation S-P (issued in 2000). The rule covers broker-
dealers (including funding portals), investment companies, registered investment advisers (RIAs), and transfer
agents. Changes include:

e Covered institutions must develop, implement, and maintain written policies and procedures for an incident
response program to address unauthorized access to or use of customer information. The incident
response program should be reasonably designed to detect, respond to, and recover from unauthorized
access to or use of customer information.

e Covered institutions must have written policies and procedures to provide timely notification as soon as
practicable (no later than 30 days after an incident) to affected individuals whose sensitive customer
information was or is reasonably likely to have been accessed or used without authorization.

e Broadening the scope of information covered by Regulation S-P requirements.
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Resource: SEC Issues New Requlation S-P Rules

Effective Date Large Entities Small Entities

August 2, 2024 February 2, 2026 August 2, 2026

2. Conflicts of Interest — Securitization

On November 27, 2023, the SEC issued a final rule completing a Dodd—Frank Act mandate to prohibit conflicts of
interest in securitizations. The rule covers an asset-backed security (ABS) and hybrid cash and synthetic ABS and
applies to any underwriter, placement agent, initial purchaser, or ABS sponsor. The rule prohibits a securitization
participant from entering a conflicted transaction for a period ending one year after the date of the first closing of the
ABS’ sale. Conflicted transactions are defined as follows:

¢ Transaction is:
« A short sale of the ABS.

« The purchase of a credit default swap or other credit derivative that entitles the securitization
participant to receive payments upon the occurrence of specified credit events with respect to the
ABS.

o The purchase or sale of any financial instrument (other than the relevant ABS) or entry into a
transaction that is substantially the economic equivalent of a transaction described in the first two
bullet points above, other than—for the avoidance of doubt—any transaction that only hedges
general interest rate or currency exchange risk.

e Materiality — Is there a substantial likelihood a reasonable investor would consider the relevant transaction
important to the investor’s investment decision, including a decision on whether to retain the ABS?

There are certain exceptions for hedging and risk management.

Effective Date Compliance Date
February 5, 2024 August 5, 2026

VI. Outstanding Proposals

A. 2023 Proposals

1. Cybersecurity Risk Management — Broker-Dealers & Other Market Participants

On March 15, 2023, the SEC issued a proposal that addresses cybersecurity risk management policies and
procedures for broker-dealers, the Municipal Securities Rulemaking Board, clearing agencies, major SBS
participants, national securities associations, NSEs, SBS data repositories, SBS dealers, and transfer agents
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(collectively, “market entities”). Under new Rule 10, all market entities must establish, maintain, and enforce written
policies and procedures that are reasonably designed to address their cybersecurity risks. At least annually, market
entities also would be required to review and assess the design and effectiveness of their cybersecurity policies
and procedures, including whether they reflect changes in cybersecurity risk over the review period. Covered
entities also would need to give the SEC immediate written electronic notice of a significant cybersecurity incident
upon having a reasonable basis to conclude that the significant cybersecurity incident had occurred or is occurring.
New Form SCIR would require information about the entity’s efforts to respond to—and recover from—the cyber
incident and would be filed with the SEC and posted on the entity’s website. Covered broker-dealers, subject to
additional requirements, would include carrying and introducing broker-dealers, broker-dealers with regulatory
capital equal to or exceeding $50 million, broker-dealers with total assets equal to or exceeding $1 billion, broker-
dealers that operate as market makers, and broker-dealers that operate an ATS.

The SEC received 245 letters mostly supporting the proposal. Some respondents felt the scope was too broad
and costly, while others suggested the scope could be expanded.

2. Regulation System Compliance & Integrity (SCI)

Regulation SCI was adopted in 2014 to strengthen the technology infrastructure of the U.S. securities markets.
Regulation SCI applies to certain entities and covers automated and similar systems that directly support any one
of six key securities market functions—trading, clearance and settlement, order routing, market data, market
regulation, or market surveillance—as well as systems that, if breached, would be reasonably likely to pose a
security threat to SCI systems. These systems include those outsourced to third parties. The proposed
amendments would expand the definition of SCI entities to include:

o Registered SBS data repositories.

e Broker-dealers registered with the commission under §15(b) that exceed a total assets threshold or a
transaction activity threshold in NMS stocks, exchange-listed options, U.S. Treasury securities, or agency
securities.

e All clearing agencies exempted from registration.
The proposal updates and strengthens Regulation SCI, including to:

e  Specify that an SCI entity’s required policies and procedures include:

e Aninventory, classification, and life cycle management program for SCI systems and indirect SCI
systems.

e« A program to manage and oversee third-party providers, including cloud service providers, that provide
or support SCI or indirect SCI systems.

e Business continuity and disaster recovery.
e A program to prevent unauthorized access to SCI systems and information therein.

e l|dentification of current SCI industry standards with which each such policy and procedure is
consistent, if any.
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« Amend the definition of “systems intrusion” to include additional types of cyber events and threats, which is
intended to capture cybersecurity events such as certain distributed denial-of-service attacks and require
notification of systems intrusions to the SEC without delay.

o Update the SCI review to specify that objective personnel assess the risks to covered systems, internal
control design and operating effectiveness, and third-party provider management risks and controls, and
require penetration testing at least annually.

o Specify that SCI entities include key third-party providers in annual BC/DR testing.

The SEC received 40 letters with pushback from industry participants, most notably from large market makers
and cloud providers who would be covered by the rule for the first time. While most agreed the data security is
critically important to capital markets, the feedback said that the SEC’s “isolated and piecemeal approach to
comprehensive rulemaking is substantively and procedurally flawed.” NYCE, CBOE, OCC, and DTCC weighed
in with several suggestions for improving the SCI regulations.

3. Covered Clearing Agency (CCA) Resilience, Recovery, & Wind-Down

A May 17, 2023 proposal would amend the current rules on intraday margin and the use of substantive inputs to a
CCA’s risk-based margin system and add a new rule with nine specific requirements for a CCA’s recovery and
wind-down plan.

Seventeen comment letters were received. There was general support to codify existing guidance to be
consistent with international standards, but there was pushback on the proposal’s prescriptiveness and potential
costs versus benefits on some requirements. The Intercontinental Exchange noted, “certain aspects are overly
prescriptive and are unrealistic considering the practical limitations on a CCA’s ability to plan for extreme loss
scenarios.” Several respondents requested additional time to review the SEC’s proposal and the Commaodity
Futures Trading Commission proposal to help ensure consistency.

4. Daily 15c-3-3 Calculations

The July 12, 2023 proposal would require daily 15¢-3-3 calculations and lockup for carrying broker-dealers with
customer credits exceeding $250 million.

Resource: Daily 15¢3-3 Calculations Coming Soon?

The SEC received 70 comment letters. Investors almost universally supported the changes. There were several
requests to reconsider the $250 million threshold and tweaks to the on-ramp and off-ramp requirements. There
was pushback on cost for smaller firms, most notably from the Securities Industry and Financial Markets
Association (SIFMA), and the impact of several other final rules to be implemented in the same time frame
(most notably T+1 implementation).
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5. Large Securities-Based Swaps Reporting

SBSs include credit default swaps and total return swaps on equity securities. On December 15, 2021, the SEC
proposed new rules requiring that large SBS positions be reported to the SEC and restricting SBS dealer personnel
from unduly influencing chief compliance officers in the performance of their duties. The SEC also reproposed
regulations—first proposed in 2010 following the 2007 mortgage crisis—prohibiting fraudulent, deceptive, and
manipulative conduct in connection with SBSs.

On June 7, 2023, the SEC issued a final rule on the fraud and manipulation portions of the proposal and on June
20, 2023, the SEC reopened the comment period and released supplemental economic data for the portion of the
proposal that related to the reporting of large security-based swaps positions.

The first proposal received more than 500 comment letters with very little support. Most felt existing rules were
working as intended and there has not been a full review of the impacts of the recently effective Regulation
SBSR. Many felt that the reporting costs, impact on liquidity, and inadequate safe harbors more than
outweighed the perceived benefits. Even those who generally supported closing existing reporting loopholes call
for raised thresholds and more than one day for required reporting. More than 1,300 comment letters were
received for the reissued proposal. Feedback was mixed. Individual investors supported the changes while
market participants and trade associations challenged the cost and cited operational hurdles, especially for
smaller firms. Most cited the low threshold for reporting large swap-based positions.

6. Conflicts of Interest on Predictive Data Analytics Use by Broker-Dealers & Investment
Advisers

On July 26, 2023, the SEC issued a proposal that would require:

e Afirm to eliminate or neutralize the effect of conflicts of interest related to the firm’s use of covered
technologies in investor interactions that place the firm'’s or its associated person’s interest ahead of
investors’ interests.

e Investment advisers and broker-dealers using covered technology must have written policies and
procedures reasonably designed to comply with the proposal.

e Record-keeping related to the proposed conflict rules.

“Covered technology” includes a firm’s use of analytical, technological, or computational functions, algorithms,
models, correlation matrices, or similar methods or processes that optimize for, predict, guide, forecast, or direct
investment-related behaviors of an investor. This would generally apply to the use of a covered technology in a
firm’s engagement or communication with an investor, including by exercising discretion with respect to an
investor’s account, providing information to an investor, or soliciting an investor.
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136 comments were received with universally negative feedback noting that the changes would harm both
investors and the trading markets. Many felt that some of the recent tech innovations have brought a younger
and more diverse group of investors into the capital markets and on a path to long-term financial security and
generational wealth. The academic community weighed in, challenging the data used to support the proposed
legislation. Others suggested that new disclosure would be more appropriate and a less costly approach to
address conflicts of interest. Industry participants and trade groups cited the proposal’s overly broad scope,
existing regulatory protections, and the SEC'’s lack of statutory authority to make these changes.

7. Volume-Based Exchange Transaction Pricing for NMS Stock

On October 18, 2023, the SEC proposed Rule 6b-1 under the Securities Exchange Act of 1934 to prohibit NSEs
from offering volume-based transaction pricing in connection with the execution of agency-related orders in certain
stocks. If exchanges offer such pricing for their members’ proprietary orders, the proposal will require the
exchanges to adopt rules and written policies and procedures related to compliance with the prohibition, as well as
disclose—monthly—certain information, including the total number of members that qualified for each volume tier
during the month.

“Currently, the playing field upon which broker-dealers compete is unlevel,” said SEC
Chair Gary Gensler. “Through volume-based transaction pricing, mid-sized and smaller
broker-dealers effectively pay higher fees than larger brokers to trade on most
exchanges. We have heard from a number of market participants that volume-based
transaction pricing along with related market practices raise concerns about
competition in the markets. | am pleased to support this proposal because it will elicit
important public feedback on how the Commission can best promote competition
amongst equity market participants.”

78 letters were received with evenly divided opinions. Those who opposed the changes felt that the outcome
would be de facto price setting and inconsistent with the proposed changes to Regulation NMS for tick size.
Proponents of the proposal felt the change would improve market competition between exchanges and brokers.
Individual investors generally supported the end of volume-based rebate tiers and felt that the SEC also should
focus on the broader issue of payment for order flow.

B. 2022 & Earlier Outstanding Proposals

1. Regulation Best Execution

Currently, the SEC does not have a best execution rule; instead, SROs have created their own policies. FINRA’s
best execution rule was last updated in 2014 and the Municipal Securities Rulemaking Board implemented a best
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execution rule for municipal securities in 2016. To close this regulatory gap, on December 15, 2022, the SEC
issued a proposal creating Regulation Best Execution as follows:

o Establish a best execution standard for brokers, dealers, government securities brokers, government
securities dealers, and municipal securities dealers, collectively “broker-dealers.”

e Require broker-dealers to establish, maintain, and enforce written policies and procedures reasonably
designed to comply with the best execution standard.

e Require more robust policies and procedures for broker-dealers that engage in certain conflicted
transactions for or with a retail customer.

e Require broker-dealers to review the execution quality of their customer transactions at least quarterly.
o Exempt broker-dealers that qualify as “introducing brokers” from certain requirements if they establish,
maintain, and enforce specified policies and procedures.

e Require broker-dealers to review their best execution policies and procedures at least annually and present
a report detailing the results of such reviews to their boards of directors or equivalent governing bodies.

In an April 2, 2024 speech, Gensler noted, “I believe a best execution standard is too
central to the SEC’s mandate to protect investors, not to have on the books as a
Commission rule.”

More than 2,250 comment letters were received, including four form letters, primarily from individual investors
and investor advocacy groups that supported the changes. Asset managers and pension funds with high
concentrations of retail activity supported the changes. They cited increased costs due to lack of price discovery
from payment-for-order-flow arrangements. Yet, firms like Citadel that pay for order flow vehemently opposed
the proposed changes. Industry participants, trade groups, and NYSE and NASDAQ generally supported the
need for improvement to the existing “weak” FINRA rule but pushed back on the need for a massive overhaul of
the equities market (four proposals) and suggested a sequential approach to market reform with adequate time
to study the impacts of each change. Several bond market participants cited potential unintended impacts on
their market segment without editing changes to the proposal’s scope.

2. Order Competition

The December 14, 2022 proposed rule would enhance competition for the execution of marketable orders of
individual investors. The rule would require certain orders of individual investors to be exposed to competition in fair
and open auctions before they could be executed internally by any trading center that restricts order-by-order
competition.
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This proposal received more than 3,600 comment letters, including several form letters. Most market
participants felt the proposal as written would not achieve the SEC’s intended goals and included significant
areas for improvement. A slower approach to the overhaul of the equity market was a key theme.

3. ATSs — Exchange Definition (Rule 3b-16)

On January 26, 2022, the SEC reissued a proposal, first issued in September 2020, to expand and modernize Rule
3b-16, which governs ATSs. ATSs are trading systems for securities that meet the exchange definition under
federal securities laws but are not required to register with the SEC as an NSE if the ATS complies with certain
exemption conditions. The proposal would make the following updates:

e Expand Regulation ATS for ATSs that trade government securities, NMS stock, and other securities.
o Extend Regulation SCI to ATSs that trade government securities.
e« Amend the SEC exchange definition to include communication protocol systems.

The initial proposal generated more than 300 responses. Most agreed with the first bullet point above. There
was confusion over the application of Rule 15¢2-11 to fixed income securities based on a no-action letter issued
on September 24, 2021 and this ATS proposal. Much of the pushback concerned updating the “exchange”
definition and a request for a definition of a communication protocol system. Blockchain and decentralized
finance groups pushed back on SEC overreach in applying existing concepts to recent technology innovations.

On April 14, 2023, the SEC reopened the comment period. The reopening release reiterated the applicability of
existing rules to platforms that trade crypto asset securities, including so-called “DeFi” systems, and provides
supplemental information and economic analysis for systems that would be included in the new, proposed
exchange definition. The reopening release also requested information and public comment on crypto asset
securities trading on such systems and certain aspects of the proposed amendments applicable to all securities.

The SEC received an additional 2,000 comments on the re-exposure. Several comment letters cited the cost for
smaller ATSs and a potential reduction in the number of firms.

Resource: Changes for Alternative Trading Systems in 2024

4. NMS - Consolidated Audit Trail

Issued in August 2020, the proposed amendments would enhance the security of the CAT by making the following
changes:

o Define the scope of the current information security program.
¢ Require the operating committee to establish and maintain a security-focused working group.
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e Require the plan processor to create secure analytical workspaces; direct participants to use such
workspaces to access and analyze personally identifiable information (PIl) and CAT data obtained through
the user-defined direct query and bulk extract tools; set forth requirements for the data extraction, security,
implementation, and operational controls that will apply to such workspaces; and provide an exception
process that will enable participants to use the user-defined direct query and bulk extract tools in other
environments.

e Limit the amount of CAT data that can be extracted from the central repository outside of a secure
analytical workspace and require the plan processor to implement more stringent monitoring controls on
such data.

e Impose requirements related to the reporting of certain PII.

o Define the workflow process that should be applied to govern access to customer and account attributes
that will still be reported to the central repository.

e Modify and supplement existing requirements relating to participant policies and procedures on the
confidentiality of CAT data.

o Refine the existing requirement that CAT data be used only for regulatory or surveillance purposes.
o Caodify existing practices and enhance the security of connectivity to the CAT infrastructure.
e Require the formal cyber incident response plan to incorporate corrective actions and breach notifications.

e Amend reporting requirements relating to firm designated IDs and allocation reports.

The proposal’s 28 responses rejected collecting additional PIl and questioned the SEC’s authority to make such
changes.

Conclusion

Forvis Mazars delivers extensive experience and skilled professionals to assist with your objectives. Our proactive
approach includes candid and open communication to help address your financial reporting needs. We help broker-
dealers, bank holding companies, and others across the capital markets with financial and nonfinancial regulatory
reporting. From data origination through report remediation, we help solve clients’ complex regulatory reporting
challenges. For more information, visit forvismazars.us.
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